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which shows it to be ineverything void, may be given evidence
the issue in angeneralon action of This is the set-assumpsit.

ruletled of this court.
As to the fact of want of on the of theknowledge part plain-

tiff, that asuch defense be made,would the record shows that he
had notice of allample these onproceedings garnishment against

Justice Me informed him allof theWayneMinard. proceed-
before heings took an could not but andknow,He un-appeal.

derstand, that Minard would claim the benefit of these pay-
ments to Broderick and inThey were,Bettsworth. legal con-

direct as atemplation, Lawler,to made underpayments judg-
ment aof court of From thesecompetent jurisdiction. judg-
ments him,against as debtor MinardLawler,ofthe was not
bound to hadHe the to submit to andappeal. right them, dis-

them, and incharge and andequity law,strictjustice, waive
hispayment of indebtedness to ItLawler. would be in-great

tojustice require Minard, who has been by onecompelled judi-
cial whichproceeding, avoid,he could not to a sum ofpay large
money, for the benefit of and thenLawler, Lawlerpermit again
to recover the same byamount another judicial proceeding.
We think the court erred in the evidencerejecting offered by
Minard, of these inproceedings garnishment against him, and
the ofpayment the thereon. offered asmoney beingThey pay-
ment, no notice of a be onsuch defense could therequired trial

anof Atappeal. if not Minardrate, had aany payment, right
to claim the set-off,as apayments a and verbal statement of his
claim was sufficient. It was innot the nature of a dilatory plea,
which must be at the but apleaded moment,earliest defense on
the merits.

The isjudgment reversed, and the cause remanded for further
notproceedings inconsistent with this opinion.

reversed.Judgment

PettigrewJames H. Plaintiff in v.Gudgell, Error, Elias

inet Defendants Error.al.,

ERROR BUREAU.TO

arbitrators, court,If byunder a reference rule of make an extra allowance to
themselves, paid by party made,beto the in whose favor the is oppos-award the
ing party cannot vacate the award for that reason.

uncertain, final,An award is not nor because paidless certain-amounts are to be
proportion parties,in to the interests of bill springwhere the out of which the

parties,theaward defines interests of the and the answer admits them.
partyIt would seem exceptionthat a dissatisfied an award itwith should take to

in the court below.
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soughtone isobjectionable a receiver where byis tonot for arbitratorsIt appoint
the decreebeing andsubjectthe ofbill,the accounts controversy,partnership

confirming receiver.makingthe award the same person

24,1856,bill that March Pet-are,The of the onallegations
time inand became partners—no limited—equaltigrew Gudgell

in andand put $1,482.96, Gudgell,loss Petigrewprofit. $900.
more; to taketo in was notGudgellwas putGudgell $100

it.unless he down forout for the first year paidanything
1857,27,continued until whenFebruaryThe partnership

inter-a Homer for theHomer became paidpartner. $591.68
cent.;ten; in one year, per part-est was to pay $552.11

asto be worth to$3,431.37;nership computed equalproperty
and loss.profit

22,1857,last continued till when Pet-This partnership July
hand,ininterest stock of ongoods pay-tigrew bought Gudgell’s

inhim which owed for arrears$801, Gudgell Pettigrewing
indebted to Pet-and also what had becomeGudgellforcapital,

business;in alsotheir continuance and Pettigrewtigrew during
in as he within oneaddition,Gudgell, $640.26, agreed,paid

thereafter.year
firm,the as anAt this time a member of equalReed became

; and lastfixed duration betweenarranged Gudgellnopartner
and books offirm; that firm retain the notes accountshould

Homer,& and & andGudgell Gudgell, PettigrewPettigrew,
thecollect same.

assaid two firms as fast theywere to debtsThey againstpay
should collect.

fasterThis firm to these debtsbywas authorized Gudgell pay
than themcollected, and to account withthey Gudgell agreed
for his the over the collections.of debtsproportion

in and havecollecting,That withproceeded dispatchorators
the debts faster made collections.theythanpaid

due from & Petti-GudgellOrators have the debtspaid of
&from Pettigrew Co.,of duegrew, Gudgell,those$1,680.26;

&for$3,862.09. Gudgell Pettigrew,have collectedThey
& Co.,for$1,529.74, Pettigrew $2,577.85.and Gudgell,

ex-&collections, Pettigrew, $150.52;Excess Gudgellover
Co.,& Nocess collections, $1,284.24.over Gudgell, Pettigrew

defendant.of to oratorspaid bythis excesspart
&of the concern,When went out Gudgell PettigrewGudgell

notes, todue, excludingThere wasowed, all,in $2,274.07.
was due Pet-Gudgell,there&Gudgell Pettigrew, $2,253.79;

owed,accounts, then,in booktigrew Co., $4,424.20; they&
$3,798.74.

$1,628.70—greaterhad notes to amount ofThe two firms
due each.firm; can’t tell how muchto firstportion belonged
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Defendant, and has most of theby intrigue notesstratagem, got
and the account books of & and theGudgell invoicePettigrew,

of allbooks the firms.
Has collected notes and and renderedextensively accounts,

no account orators; much;thereof to tellcannot howthey
them;will not tellGudgell has no of said firms.debtspaid

Wm. aBlake got Pettigrew& forjudgment against Gudgell
he,which$700, Gudgell, to Instead ofagreed payingpay.

the he bejudgment, caused real estate to sold onPettigrew’s
and hadit, Earns it inbuy his name himfor (Gudgell).

Prayer that make no of debtsGudgell further collections due
Go.;&Gudgell and &Pettigrew, that theGudgell, Pettigrew

court refer to the amaster state an Thatto account. decree may
be entered in favor of orators for what be due them frommay
Gudgell. That a receiver be to collect the claimsmay appointed
due Go.,&Gudgell and & andPettigrew, PettigrewGudgell,
pay whatever debts due mayfrom said firms beyet outstanding.
That the inproceeds maysaid hands beremaining .receiver’s
distributed as to the court shall seem and Thatright proper.
the sale aforesaid of be and heldcanceledPettigrew’s property
void, and the certificate be surrendered to becourt,the to given

to Pettigrew.up Other and further etc.relief,
Upon these allegations answers,and andsome ad-denying

mitting others, and the case toreplications, was referred three
arbitrators, or referees.

The arbitrators to the award:reported court the following
1st. That topay theGudgell complainants thecomposing

firm of Co.,&Pettigrew, Reed $518.
2nd. That the twoGudgell, defendant, should pay judg-

ments against & in EcklesPettigrew one favor of &Gudgell,
forEyle, $110, and the other for in favor of Flanders &$110,

Co., and assigned Robert M.to Earns.
3rd. marshal,That the sale made the theby on judgment

in favor of Blake against & which EarnsPettigrew Gudgell,
purchased, be canceled and and that the certificateannulled,
and deed, or whatever Earns or as evi-else receivedGudgell
dence of his be topurchase, given up Pettigrew.

4th. That A. B. Woodford receiver,be to collectappointed
debts due Pettigrew & and & Co.,Gudgell, GudgellPettigrew,
and to thepay debts of firmsthese as fast the claims areas
collected. collection,After of thedebts andpayment costs of

ifoverplus, any, byto be over thepaid properthe toreceiver
parties to same,receive the in respectiveto theirproportion
interests.

5th. That Pettigrew shall, in the first the arbi-instance, pay
trators’ fees, to bill ofamounting $102, as the costsbyappears
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his sharesum asaward, $15,attached to the and the further of
of the arbi-costs and him made virtueof witness’ fees by by

tration.
6th. That sixty days, Pettigrew $51,withinGudgell, pay

we determinefees,one-half of saidbeing arbitrators’ which
of arbitration.”that should virtue saidGudgell pay Pettigrew, by

histhe amount ofThat $34.56, being7th. Gudgell pay
in arbitration.for witness and constable fees thecosts

day—seventeentwo dollars perArbitrators’ fees atcharged
day.each, in all. dollarWitnesses, onedays per’$102

Itconfirmed.is,The that the award bedecree of the gourt
5th,andaward,as in the2nd,then 3rd and 4th1st,is decreed:

asGudgell,bythe costs of shall bethat the arbitration paid
is that Gudgellsaid award. It then decreedfor byprovided

sum of $518,& theCo.,shall to the said ReedPettigrew^pay
award,saidfrom date of makinginterest thereon the(with

from the27, 1860, thirty daysto Feb. till withinwit, paid,)
thereof, executionthe and in defaultcourt,of thatadjournment

fail to payissue as on at That if Gudgelllaw.judgments
& Gudgell,the of Eckles & Pettigrewjudgments Kyle against

& fromsame, sixty daysand Flanders the withinagainstCo.
andthem,Feb. shall be to27, 1860, Pettigrew paypermitted

court,of thethe clerkon vouchers of such withfiling payment
of suchfor the amountshall issueexecution against Gudgell

this suit,the ofat that costslaw,as andvouchers, on judgments
award, by Gudgell.as the beexcept provided by paid

notdecree areandThe the awardare,errors thatassigned
certain, final and conclusive.

under thetheir authority,That the have exceededarbitrators
laws and order ofunder the reference.

render-andin the awardconfirmingAnd that erredthe court
fortheing complainants.decree

in Error.for PlaintiffStipp,Leland &Leland,

Error.Peters,T. inM. for Defendants

Court,in the CircuitBreese, this causeJ. In the ofprogress
and the causetheinto parties,bondswere entered bysubmission
Their awardarbitrators.rule,a toreferred, underregularly

enteredCourta the Circuitmade and and decree offiled,was
ofhere writbyis broughtThe casein thereto.conformity

areand decreethe awardthaterror, and is as errorit assigned
— havethe arbitratorsthatand conclusivecertain,not final

ofthe orderunderlaw, andunder theexceeded their authority
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— inand that court erred confirmingreference the the award,
and a decree for therendering complainants.

It behalf of inis now on the error, undersuggested, plaintiff
—error,assignmentthis of that

dayThe award two dollars to the arbitrators isof doubleper
the amount to andthey bywhich were entitled thelaw, decree
is erroneous in this.

in this,The decree and award are not certain and final that
the amount the byof of collections over thesurplus payments
receiver, is be into to the topaid theirproper parties proportion

Theirinterests. are not butrespective fixed, theproportions
is left the thewhole to discretion of receiver.

inThe bill thatallegation is,the the were tocomplainants
collect the and debts,assets the and was topay Gudgell account
for his the billdeficiency.of The filedproportion was before
the had their trust.complainants The bill shouldperformed
either have that the whole assets had been collectedalleged and

orapplied, should have stated what assets were not yet collect-
ed and and the reason it had notapplied, why been done. Could
a bill be filed to settle time aevery there was collection and

constat,on account the ?payment of debts Non but when all
the collected,collectable debts are and all firmthe debts paid,
there may be a duebalance Gudgell.

The arbitrators had no authority to a receiver. Thisappoint
was them Ifnot to the court.power delegated by there was a

for anecessity receiver to the theduty whichcomplete complain-
ants had andundertaken, collect the final(to pay debts) decree
should not have been made until he had thatdischarged duty.
No final decree could be made before the trust which the com-

had assumed discharged.wasplainants
There is in billno the which wouldallegation authorize the

arbitrators to award and the court to decree that Gudgell should
the two of There is innopay judgments allegation the$110.

bill that these two were rendered forjudgments partnership
been amaydebts. have rendered on noteThey joint or other

in thewayindebtedness no connected with partnership.
It is decreed that shall havePettigrew execution, not for a

certain but for assum, the amount of such vouchers he shall file
thewith clerk.

The decree for is uncertain,costs and the amount of the judg-
ment in this can be made certain referencerespect only by to
the award abyand calculation.

That the matter,whole finallyinstead of settled thebeing by
andaward decree, confusion,is left and in and anotheropen

suit be to atnecessarywill arrive between thejustice parties.
That the receiver be thewill under ofnecessity stating the
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and will take into account thehave toagain,account overwhole
indefendant under decree order totheamount paid by the_

thethe if between sev-to any,ascertain how apportion surplus,
firms.themembers of severaleral

to afirm Reed & Co. are not entitledPettigrew,That the of
the severalthe amounts oweGudgell mightdecree for which

Co.,&Gudgell& andGudgell, Pettigrew,firms of Pettigrew
Petti-and That as far as the firms ofReed Co.and Pettigrew,

& concerned,and Co. areGudgell Pettigrew, Gudgell&grew
them,collect and forwere tomerely agents paythe complainants

should be settled and betweenbyand each accountpartnership
havenot,and the should asthe agents complainants,partners,

the due to the severalbya decree for several amounts Gudgell
firms.

that the com-that the decree does notfurther, provideAnd
their thethe amount decree amongshall ofapportionplainants

it That another bill will beto whom belongs.several parties
that the matter issettle this And wholedifficulty.needed to

it the bill filed.state than was when wasin a more unsettled
in error,it is the defendantsbyTo these suggestions, replied

—that
in was dollarthe error for oneThe award against plaintiffs

day arbitrators, as the statuteeach of the requires.toper only
in error, also,the defendants toThat the award required pay

in addition today,one dollar perto each of the arbitrators
the thewas not to ofprejudice plain-their compensation,legal
in favor of the defendantsThe award was madetiffs in error.

arbitrators,to each of thein and the one dollarerror, per day
in as to themerror, illegal only,to defendants wasbybe paid

error,in and cannot be forassignedand thenot to plaintiffs
them.byerror

shouldaward,in the that the surplusis no uncertaintyThere
in theirto re-to the proportiondistributed proper partiesbe

and the answer ofbillinterests, alleges,because thespective
in firmthe of'that the interest ofconcedes, GudgellGudgell

one-half, in the firm ofwas and Gudgell,& PettigrewGudgell
The and decree deter-Homer,& one-third. awardPettigrew

whenfrom to the complainants,the balance.due Gudgellmined
made and decree rendered. When Gudgell paidthe award was

land wasawarded, and the sale of Pettigrew’samount thusthe
to that time wouldthethe accounts betweencanceled, parties up

dueif the receiver collected of the creditsbalanced; andbe
&& and PettigrewPettigrew, Gudgell,firms of Gudgellthe

firms,debts due from suchthan to themoreHomer, enough pay
Gudgellcourse,of tothe receiver should, payof the surplus,

& Pet-the firm of Gudgelltobelongingof the surplusone-half'
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ofone-third the to firmand the ofsurplus belongingtigrew,
& Homer.Gudgell, Pettigrew

that falsebill hadGudgell, by pretenses, gotThe alleges pos-
andnotes,the all of themost of account books ofsession of the

firms, contract;to that he hadcontraryfirst and second made
no andcollections, debts,and would render no ac-paidlarge

not the to examinecount, complainantsand would suchpermit
thatbooks,and account so could ascertain whattheynotes had

collected, and toor had been refused re-delivernot Gudgell to
any of them. theBy award,the these statements'complainants

it thetrue,to be as waswere found for complainants. Such
facts sufficient for the the bill,furnish reasons of andfiling show
that were from theprevented completing trust,complainants by

andthe acts of cannotGudgell, Gudgell thatwrongful complain
and thatsuch was didtrust not completed; complainants not

;state in bill what claims weretheir uncollected and further,
anMs thatby answer account should beGudgell consented taken.

torightThe arbitrators had the a receiver,appoint because
not matter of this suit wasonly the submitted forsubject their

alldetermination, but their affairs were referredpartnership to
decision, and one of thethem for their objects sought by the

receiver;abill was of but ifthe theappointment arbitrators
andhad,had no the court thesuch court’spower, appointment

a was not rendered invalidof receiver because the arbitrators
had also made the same Eurther,appointment. con-Gudgell

answer,in his that a receiver shouldsented, be appointed. And
ofhe such appointment.cannot complain

seeks an to be takenThe bill account between the parties,
and a cancellation of the sale to aKarns, and decree against

for what shall be found due from him to theGudgell, complain-
ants. can be no error in thatawardingThere Gudgell should pay

the firmtwo certain ofagainst Gudgell &judgments Pettigrew,
have Both the award andwhich he should paid. decree state

firmthat were the ofagainstthose &judgments Gudgell Petti-
ais more ofgrew. necessityThere no inspecial averment the

bill in into thandebts, regardthose to ofregard any the other
but are all indebts, embracedthey thepartnership general

inaverments the bill.
If decree,had the andwithcomplied thoseGudgell paid two

as his then there would beduty,was nojudgments, occasion for
an in favor ofexecution to issue IfPettigrew. he disobeyed
the of anddecree did not thosecourt, pay he cannotjudgments,

ifcomplain them, and hasPettigrew pays execution to recover
him whatof has for him and what hePettigrew paid should have

Those are identified andpaid. judgments clearly distinguished,
so that tothere could be no mistake as what judgments were
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; if then be asso,intended and could no uncertaintythere to
ifshould have execution,the amount for which hePettigrew

those judgments.paid
is It toThe decree for costs certain. requires Gudgell pay

in and the costs before the arbitra-Court,the costs the Circuit
Theas the award determines thatbytors award.provided

of the made before Thisthem,shall costsGudgell pay $85.56.
and doesis certain to one wanted notenough any who to pay,

much calculation.require
not be to state accounts again.The receiver will therequired

make the upThe decree when will tosquare,performed, parties
is distrib-time its rendition. If there to beany surplusthe of

andafter receiver the collections paiduted the has completed
such as beforedebts, surplus indicated,the he will distribute

firm’s to and the otherthe first halfGudgell,one-half of surplus
firm’sand likewise one-third of the second sur-to complainants;

and toto the other two-thirdsGudgell, complainants.plus
not into accountThe receiver will take the amount underpaid

becausethe the amount awardedthe decree to apportion surplus,
thewhen would balance ac-by Gudgell,to complainants, paid

the to the of the andaward,counts between parties, makingup
rendition of the decree.the

are aThe firm Reed & Go. entitled to decreePettigrew,of
for his of thethem,for what he owedagainst Gudgell portion

debts,them to over and above the collec-advances made by pay
and thethe contract between com-tions. Such was Gudgell

this allbyand the arearrangement complainantsplainants,
in such asinterested indebtedness principals.jointly

the accountsThe bill was filed to settle between complainants
and not to make between the com-any adjustmentand Gudgell,

that did notand cannot the decree re-complainGudgellplainants,
the to an between them-make apportionmentquire complainants

andis a matter of interest to Gudgellselves. That no Earns.
in the formwere made the court below to orNo objections

taken wasThe thereonlyof the award. tovalidity objection
inwas taken court below toits No the theexceptionjustice.

in error insist thatof the award. Defendants noconfirmation
in the the validitybeen court below to ofmadehavingobjection

confirmation,to its that ob-award, taken suchexceptionthe or
be made here in this court forand cannot theexceptionjections

time.first
record, andinto the the ofIn into thecarefully scopelooking

answer, andfiled, consideringthe defendant’s thefullybill and
the are satisfied the defendant’s an-award,and wesubmission

several are andcomplete,to suggestionsswers the plaintiff’s
all and in thethe facts cause.proceedingsborne outfully by
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whatever was made to the award in the be-,No .courtobjection
of kind.exception anylow—no

decree,is the the decreeThe award for does not differ
inaward and see thatanyfrom the we cannot it isrespect, ob-

oneto of the of the inanynoxious suggestions plaintiff error.
is andThe within the termsfullyaward of the sub-purposes

certain to andintent,mission—is leavesevery ordinary nothing
unsettledor for future andopen controversy adjudication. The

isdecree therefore affirmed.
Decree affirmed.

Appellant, v. JohnReeves,Abner S. Appellee.Forman,

APPEAL EROM COOK.

of land to B for a sum guaranteeingWhere A sold a certain, that hepiece should
his investment out of the ofreimbursed sale the landbe within two withyears,

cent, inpertwelve interest exclusive ofannum, addition, all taxes andper assess-
cent,and abovethe to be dividedments, per betweenprofits^over twenty them;

sellingof the landA was to have the at time within two andpower any ifyears,
privilegeBsold within twelve was to have the selling,months,not of and A of

purchasing agreementat that AB’s undertook this Bthatprice—Held, by should
interest refundedhave his and from a sale of the land withinmoney two years,

during all time A was to have to ifwhich a sale should not besell; madepower by
A in then B was to and thatmonths,twelve unless he couldsell; reimburse him-
self he should have offered the land to A within the last of the two failingyears,

he will be held to have elected to the land.which, keep
of non in an action ofThe est factum being generalnot theplea covenant, aissue,

extend thedemurrer to towill declaration.pleas

covenant,This anwas action of commenced by appellee
the aagainst on contractappellant, of ofwriting, which the fol-
is alowing copy:

This article of agreement, made and entered into this eighth
of(8th) day August, 1856, between Abner Reeves and J. S.

Forman, witnesseth: That said Reeves has this day sold lot
in thesixteen subdivision of B. S. Morris and(16), others; of

the south-east of sectionquarter eighteen (18), township thirty-
nine fourteen east of theRange third(39), (14) principal me-

to said Forman for theridian, sum of six thousand ($6,000)
dollars ascash, evidenced the ofby deed thereof even date here-
with, said saidby Forman,Reeves to said land in thebeing city

Illinois;of and State of and thatChicago also, in consideration
of said six dollars,thousand and as an inducement to said pur-

saidchase, bindsReeves himself andhereby guarantees that said
Forman shall reimbursedfullybe out of the sale of said land in

cent,the amount andso twelvewith annumpaid, (12) per per
inadvance value andafter ofthereon, payment exclusive of all
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